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At issue is the imminent proclamation in B.C. of Bill 10 – the 
new Wills, Estates and Succession Act (now called WESA). Th e 
proposed changes are aimed at making t he legislation more 
current (some aspects of the current laws date back to the last 
revisions in 1920) and c ohesive (that is , to consolidate several 
laws and make them more consistent with each other).

If you don ’t have a w ill yet, you should ensur e that you ar e 
aware of the coming changes. If you do have your testamentary 
documents in place, you should c onsider whether this Act will 
alter the planning you have put in place. Th at is the fi rst impor-
tant point: an e xisting will is still v alid in B.C .; however, in t he 
future it will be interpreted by the courts under the new legisla-
tion, no matter when the will was drafted.

Small estates are going to be easier to administer. Now for an 
estate less than $50,000 (increased from $25,000), there no longer 
will be a need to obtain probate or letters of administration. 

Some of the issues addressed relate to the formalities of writing 
a valid will, such as the change in the legal age at which one can 
create a will. Th e legal age will change from 19 to 16. Importantly, 
the new legislation will allow the courts more latitude to “rectify” 
a w ill. Th at is , if t here are certain imperfections in t he formal 
drafting of t he document, a judg e more easily may amend t he 

will to give eff ect to his/her in terpretation of t he intention of 
the testator. A stic ky point from the above may be that if you 
jot some notes down on your will – perhaps some idle musings 
about how you migh t alter the document – t hose scribbles 
could be given a lot mor e weight than you intended. It used to 
be that this sort of additional text would not pass muster in the 
courts, but t hat is a bout to change. So don’t allow an y of your 
brainstorming to be misconstrued as your act ual wishes. Keep 
your offi  cial documents clean and c lear. Anything you w rite 
down or, for that matter, state publicly, could be interpreted as 
germane to your plans when you ar e no long er there to clarify 
your intent.

WESA will change the court-imposed asset distribution when 
a deceased dies intestate. If there is neither a surviving spouse nor 

This article is for all British Columbians – including 
the 50 per cent who have yet to write their wills, 
as well as the other half who already have done 
so. Yes, it’s sad to say, but this statistic is still 
alarmingly true. It is surprising how this statistic 

seems to prevail no matter what segment of the population 
you are looking at. I recently lectured on estate planning to a 
room full of accountants, and only half of them had wills!
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child, WESA will direct the asset distribution along a 
bloodline pathway from the deceased’s parents and 
their descendents. Where there is b oth a sur viving 
spouse and children, the distribution amongst them 
will change radically from before. Previously, spouses 
were entitled to a lif e-interest in t he matrimonial 
home. Now, they merely have the right to purchase 
that home from the estate, and do so within six months 
of the date of g rant of pr obate. Th at said, t he court 
may intervene on the spouse’s behalf where economic 
circumstances preclude purchase. In trade, however, 
the spouse now gets a larger proportion of the estate 
(which includes the home). T he child and par ent 
entitlements will vary depending upon the connection 
to the marriage. If they are children of the marriage, 
the spouse receives $300,000 plus 50 p er cent of the 
residue. If not , the spouse receives $150,000 plus 50 
per cent of the residue. Formulaically, this is radically 
different f rom before; howe ver, the actual impact 
depends upon the numbers!

Aspects of current family law have been incorpo-
rated in the new legislation. For instance, it used to be 
that marriage automatically revoked a will in B.C. Th at  
no longer will be the case; however the courts will 
have the power to assert that a will is revoked under 
that circumstance. WESA addresses the defi nition 
of termination of a r elationship. For legally married 
couples, there is no change – a relationship terminates 
after two ye ars living apart where there is in tent by 
either or both parties to do so. Common-law relation-
ships, both same and opp osite sex, continue to be 
formed after two years of living together. However, the 
cessation of such relationships is now defi ned, albeit 
loosely, under W ESA as when one or b oth persons 
“terminate” it. 

Th ere is a ne w approach to deal with “common 
disaster,” meaning the simultaneous death of b oth 
partners. It used to be that the older of t he two w as 
presumed to die f irst. This meant that any jointly 
owned properties would become entirely the property 
of the so-determined last-to-die and b e disposed of 
according to that person’s estate instructions. In a  
blended family situation, this could potentially disin-
herit one of t he partner’s heirs. Under the amended 
Act, each sp ouse is de emed to sur vive the other. 
Consequently, all j oint ow nership is s evered and 
each decedent’s share of t he property is distr ibuted 
according to their specifi c instructions. If you ar e 
wondering about the eff ect of this change on probate 
costs, the impact should be negligible since the whole 
of the relevant property would have been subject to 
probate on the second death anyway.

If you ow n property that carries a mor tgage and 
it is included in your testamentary bequests, there is 
another change that you should be aware of. Previously, 
the property would be transferred free and clear. Th e 
mortgage was a debt, and therefore the responsibility 
of the estate, not the direct benefi ciary, and thus fell to 
the residue benefi ciaries. Now, secured debt attribut-
able to acquisition, improvement or pr eservation of 
the asset follows the gift, unless otherwise specifi ed 
in the w ill. Th is change could result in unin tended 
consequences vis-à-vis the testator’s wishes. Also, in 
a serious down-market, it c ould be that the asset is 
worth less than the underlying debt, in which case the 
planned inheritor may choose to repudiate the gift.

If you ha ve provided gifts to certain heirs while  
living, a S upreme Court ruling opens the door for 
others to challenge that (see our we bsite article at 
www.nilsonco.com/PastIssues/joint_tenancy.htm). 
WESA introduces similar pr esumptions of “ undue 
influence” wher e a w ill b equeathment ha s b een 
bestowed preferentially on a par ticular benefi ciary. 
You might w ant to add e xplicit lang uage in your  
testamentary documents to ensure that your actions 
aren’t assailed by competing heirs as “gifts made under 
undue infl uence.” 

Th e processes of c hallenging a w ill by agg rieved 
parties, as previously defi ned in t he Wills Variation 
Act, remain as such in t he new WESA legislation. 
An aggrieved spouse or c hild has six months from 
the granting of pr obate or administra tion to lodge 
a claim. 

Remember that, regardless of these changes, estate 
strategies whilst liv ing involving joint tenancies and 
designated benefi ciaries (e.g. for pension accounts 
and TFSAs) are still v alid, but ne ed to be carefully 
thought out. Too many people don’t understand the 
repercussions when t hey make certain elections, or 
they neglect to make revisions when lif e circum-
stances change.

With all t his in mind, it is pr obably a g ood time 
to review your e state planning, whether that means 
fi nally getting around to drafting your will, or whether 
you need to dust off  your existing will and re-read it in 
the context of these retroactive changes. ■
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